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EXECUTIVE SUMMARY

The many comments filed in resporse to the "Supdemental Comments of the Consensus
Parties' indicae that wireless licensees of al types continue to vigorously oppcse or have
serious reservations abou the so-called Consensus Plan. The comments drive home the
inescgpable mnclusion that the Consensus Plan is an urlawful, ineffective, overly costly, and
overly burdensome vehicle for resolving pullic safety interference in the 800 MHz band. The
Commisgon must not adopt it. Rather, as Southern has urged from the outset of this proceeding,
the Commisson must adopt a more rational approad to resolving pulic safety interference.

Oppasition to the Consensus Plan is widespread. As in past comment rounds, pulic
safety entities express sgnificant concerns with the plan, starkly illustrating that APCO's
dedsion to endarse it does not represent universal approval by the public safety community.
Closely related to pullic safety entities, criticd infrastructure entities continue to strongly oppcse
the plan; Southern is nat aware of asingle utility that suppatsit. Oppasitionfrom B/ILT entities
is dso orgoing. CMRS and SMR cariers, likewise, are not remotely impressed with the
Suppdemental Fili ng.

One of the primary problems with the Consensus Plan is that the complicated, costly, and
burdensome rebanding it contemplates would na substantially mitigate 800 MHz pulic safety
interference As Southern observed in a previous comment round,the PWC Commenters have
failed to dscusswhether rebanding would mitigate fifth order intermoduation interference, and
there is no evidence that rebanding would reduce any type of intermoduation interference to the
many pulic safety licensees (and Business and Industrial/Land Transportation licensees) that
would be locaed above 809854 MHz. CMRS commenters note that rebanding would na

reduce recaver overload and emphasize that day-to-day interference mitigation techniques



would still be required even after rebanding. Public safety licensees also express concern that
they would continue to be vulnerable to interference under the Consensus Plan.

A maor concern raised by nearly all commenters is the patential for only partial
rebanding and increased interference due to the uncertainty of the Consensus Plan's fundng.
The overarching question is whether the Commisson hes authority to order Nextel to fund the
Consensus Plan and whether it has authority to enforce the fundng commitment if relocations
are begun. Southern and dher commenters assert that it does not. Also, pubic safety
commenters express ®rious apprehension that fundng for their relocaions would na be
aswred. Criticd infrastructure and dher Businessand Industrial/Land Transportation ("B/ILT")
commenters also question whether Nextel's fundng commitment will be sufficient. To that end,
numerous entiti es argue that Nextel's pledge shoud na be capped.

Commenters are dso gedly troubded by the proposed Relocation Coordination
Commisson ("RCC'). Their concerns dart with whether the Commisson is authorized to
delegate the extraordinary amourt of authority that the RCC would have under the Consensus
Plan. Numerous commenters assert that such an extensive delegation o authority is
impermissble. A related isaue raised by commenters is the ladk of oversight that the
Commisson would have over the RCC. Commenters also olserved that the patential for
damage from a ladk of oversight would be exacebated by the ladk of appellate recourse to
dedsions of the RCC.

Parties of al types are darmed by the Consensus Plan's requirement that incumbent
licensees provide massve anounts of system information to Nextel and the RCC. Public safety
and criticd infrastructure commenters date that this requirement could pcse athred to netional

seaurity, as terrorist groups would find such information highly valuable. Several parties also



highlight the potentia for entities conneded with the RCC to use the information to advance
commercia interests.

Commenters also stress their ongoing concerns with Nextel's request for 10 MHz of
contiguous, nationwide 1.9 GHz spedrum. The strongest oppaition to this asped of the
Consensus Plan comes from CMRS licensees, whaose oppdasition Nextel unbelievably labels as
motivated by an anticompetitive animus. Nextel's ad hominem attack, howvever, disregards the
many, many pages of rational and reasoned legal and pdicy arguments against its gedrum
request that have been submitted in this proceeding. Nextel is smply attempting to dvert
attention from the fact that it is leveraging its own interference problems into an anticompetitive
strategy of disrupting other SMR and B/ILT licensees while seauring a multi-billion ddlar
spedrum windfall for itself. Although ather carriers would certainly benefit from having access
to the 1.9 GHz spedrum, they have agued that any additional commercial spedrum shoud be
allocaed through an open, competitive auction. Notably, nonCMRS parties also oppee
Nextel's request.

An additional concern isthat adoption d the Consensus Plan would dminish the value of
spedrum held by nonNextel licensees in the 700 and 800MHz bands and reduce competition
for commercial services. Spedfically, the Consensus Plan contemplates Nextel vacating the 700
MHz Guard Band and reassgning its gectrum for pubdic safety use. That would require
changes in the regulatory and licensing framework of the 700 MHz Guard Band, which at least
one commenter contends would substantially reduce the value of the spectrum it purchased at
auction. Similarly, the Consensus Plan contemplates a new regulatory structure for the S00MHz
band, such that the spectrum below 816861 MHz would essentially become the nonCMRS
band. Although licensees purchased spedrum below 816861 MHz at auction for millions of

ddlars with the expedation that it would remain amenable to commercial use, the proposed



restructuring would involve the promulgation of rules that would severely constrain commercial
use for licensees in this portion of the band (Nextel would not be affected, as the Consensus Plan
contemplates it moving to spectrum entirely above 816/861 MHz). Thus, nearly al 800 MHz
licensees currently below 816/861 MHz except Nextel would experience a significant
devaluation of their spectrum assets and competition would be seriously harmed.

Finally, several commenters take issue with the new technology restrictions and similar
technical rules contained in Appendix F to the Supplemental Filing (such as out-of-band
emissions limits for licensees in the 861-895 MHz band). For its part, Southern believesthat it is
premature for the Commission to consider such restrictions and rules. Because sound
engineering solutions must, a a minimum, take into account the structure of the band (e.g.,
whether channels are interleaved), the Commission should not attempt to design such solutions
until it has determined whether it will realign the 800 MHz band, and if so, the exact form that
realignment would take. Instead, the Commission should first issue a report and order adopting
immediate interference mitigation measures such as those recommended by Southern initsinitial
Comments. Once the Commission reaches a decision regarding the structure of the 800 MHz
band, it should appoint an independent technical advisory committee to review whether new

technical rules are advisable.
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Southern Communications Services, Inc., d/b/a Southern LINC ("Southern") respectfully submits

these Supplemental Reply Comments in response to the initial comments filed in response to the

"Supplemental Comments of the Consensus Parties.

nl

INTRODUCTION

The many comments filed in response to the " Supplemental Comments of the Consensus

Parties’ ("the Supplemental Filing") cover awide range of issues and raise many questions about

the need for, the legality of, and the viability of the so-called Consensus Plan.? The Consensus

1

Wireless Telecommunications Bureau Seeks Comment On "Supplemental Comments of
the Consensus Parties’ Filed In The 800 MHz Public Safety Interference Proceeding, WT
Docket No. 02-55, Supplemental Comments of the Consensus Parties (filed Dec. 24,
2002). Unless otherwise indicated, all comments, reply comments, and other filings
referenced herein werefiled in WT Docket No. 02-55.

The so-called Consensus Plan was filed in the August 7, 2002 Reply Comments of Nextel
Communications, the Industrial Telecommunications Association, the Association of
Public-Safety Communications Officials-International, and fourteen other parties ("the
PWC Commenters’). It was supplemented by the "Supplemental Comments of the
Consensus Parties' filed on December 24, 2002.



Plan's sgnatories ("the PWC Commenters') have failed to answer many of the basic questions
abou the complex solution they propose to aleviate pulic safety interference in the 800 MHz
band. Many parties, including puldic safety entities, have taken a hard look at the plan and
continue to have serious concerns abou it, including whether it will significantly mitigate
interference Most trouding to nearly all commenters is the Consensus Plan's financial
foundation -- Nextel's pledge to contribute $850 milli on for relocaing incumbent licensees. As
many parties point out, this commitment could never be enforced by the Commisson and, in any
event, islikely to be insufficient because it does nat take into accourt all the expenses asociated
with the massve redignment contemplated in the Consensus Plan. Commenters also expressed
grave a@ncerns abou the plan's chief operating medanism -- the Relocaion Coordination
Committee Parties argued that it constitutes an udawful delegation & Commisgon authority,
that it is ladking in basic principles of fairness and that it would infringe upon numerous basic
licenseerights. Other parties reiterated that the plan's ultimate goal -- resolution d pulic safety
interference -- would na be adhieved despite the tremendouws expense, disruption, and buden
that it would cause li censees.

In short, the PWC Commenters' Supdemental Fili ng did littl e to assuage li censees' many
concerns with the Consensus Plan. In fad, it largely had the effect of causing even greder
concern. Many commenters found that the PWC Commenters "more complete” discusson o
the plan's fundng mechanism contained scarcdy more detail than the sparse description in the
PWC Commenters origina filing. Similarly, this discusson dd littl e to strengthen the fundng
medhanism's perilously tenuows and problematic nature. Commenters were likewise deeply
trouded by the newly unveiled Relocation Coordination Committeg a body so ill -designed that

it managed to alarm nearly every type of party that filed comments. The Consensus Plan



remains so far off the mark that even public safety entities, the very licensees it is designed to
benefit, expressed serious concern about its viability.
The list of problems with the Consensus Plan raised by commenters in this most recent

round is extensive. There was striking unanimity in severa key points:

= The Consensus Plan is not an 800MHz licensee " consensus plan” because it
isheavily oppased by wirelesslicensees of all types.

= The Consensus Plan would na substantialy mitigate pubdic safety
interference

= The Consensus Plan's fundng is far too urcertain to allow for approval of the
plan.

= The proposed Relocation Coordination Committeeis unlawful and aherwise
replete with problems.

= Nextd's request for 10 MHz of 1.9 GHz spedrum is an urjustified spectrum
grab.

. THE CONSENSUS PLAN IS OPPOSED BY NEARLY EVERY TYPE OF
WIRELESSLICENSEE

Based onthe fact that the Consensus Plan is endased by Nextel, the largest licenseein
the 800 MHz band, and several associations whase members hold licenses for various types of
spedrum, the PWC Commenters misleadingly tout their plan as being suppated by most
licensees in the 800 MHz band. The cmments filed in the proceading tell the true story, which
is that the plan is widely oppased by all types of wirelesslicensees. Asit turns out, some of the
organizations that signed the Consensus Plan have littl e vested interest in the a¢ua outcome of
this procealing. Forest Industries Telecmmmunicaionsis a particularly goodexample: it admits
that "only a handful" of its members have 800 MHz licenses.® Also, acarding to a review

condwcted by American Eledric Power Company ("AEP'), the Assciation d American



Railroads (another Consensus Plan signatory) evidently courts only approximately five 800
MHz licenses among its Full Members.* The Commisson shoud seriously question the reason
these entiti es are supporting the plan.

Other associations that signed the Consensus Plan have asignificant portion d members
that are strongly oppased to the plan. The Industrial Telecmmmunicaions Association ("ITA"),
for example, is one of the primary forces behind the plan. It courts among its membership AEP
and apparently other utilities, which as a group make up a very large block of 800 MHz
licensees.® AEP, however, is oppacsed to the Consensus Plan, as is every other utility that filed
comments in this procealing.® AEP emphasizes in its comments that although ITA courts AEP
as a member, it has not once sought AEP's opinion onthe issues in this procealing.” The
American Mobile Telecommunicaions Association ("TAMTA") is also a signatory the plan, yet
Southern is its eond largest member and dces not suppat the plan. Other relatively large
members of AMTA filed comments in oppaition to the plan, including Mobile Relay Associates
and Preferred Communicaion Systems.?® In fact, a mgjority of AMTA board members that had

800MHz licenses oppase the Consensus Plan.

Statement of Forest Industries Telecommunicaions on its web site (under link entitled
"FIT Statement Nextel Plan") at http://www.landmohil e.com/index2.html.

4 Comments of American Electric Power Company at 3-4 (Feb. 10, 2003
See ITA'sweb site & http://www.ita-relay.com/about/chai rmansmessage.htm.

Comments of American Electric Power Company a 2 (Feb. 10, 2003 see, eg.,
Comments of the United Teleaom Courcil and the Edison Electric Institute on the
Supdemental Comments at 1-2 (Feb. 10, 2003 Comments of Ameren at 15-16 (Feb. 10,
2003, Comments of Alliant Energy at 1 (Feb. 10, 2003

! Comments of American Electric Power Company at 2-3 (Feb. 10, 2003

Comments of Mobile Relay Asciates on Suppgemental Comments of the "Consensus
Parties’ a 1 (Feb. 10, 2003 Comments of Preferred Communicaion Systems on
Suppdemental Comments of the Consensus Parties at 1 (Feb. 10, 203).
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As demonstrated by this most recent roundof comments, numerous li censees, as oppacsed
to netional trade asciations, expresdy oppase or have serious concerns with the Consensus
Plan. Thiswidespread oppgaition ill ustrates that the "Consensus Plan” is a consensus only of its
drafters; not a amnsensus of licensees in the 8B00MHz band a elsewhere.

Public Safety Licensees. Many of the pulic safety entities that submitted comments in
resporse to the Suppdemental Filing voiced serious concerns with the Consensus Plan. For
example, the Michigan Department of Information Techndogy (which is resporsible for
Michigan's datewide 800 MHz pulic safety communications network) has "significant concerns
about many aspeds of the plan."® The City of Philadelphia raised questions regarding the plan's
fundng and the design of the Relocaion Coordination Committee'® The City of Baltimore is
flatly oppcsed to the Consensus Plan, stating that it "is premature and canna be alopted in its

nll

current form. The Public Safety Improvement Coalition, representing seven cities and

courties, charaderizes the Consensus Plan as "unacceptable."*?
Critical InfraStructure Entities. Southern is not aware of a single utility that suppats

the Consensus Plan.*®* The joint comments of the United Teleam Courcil ("UTC") and the

Comments of the Communicaions Division, Michigan Department of Information
Tedindogy, to Supdemental Comments of the Consensus Parties at 2 (Feb. 10, 2003

Comments of the City of Philadelphia onthe Supdemental Comments of the "Consensus
Parties' (Feb. 10, 208).

1 Comments of the City of Baltimore, Maryland at 1 (Feb. 10, 2003

12 Comments of the Public Safety Improvement Coaliti on at 14 (Feb. 10, 2003 The Public
Safety Improvement Coaliti on is comprised of Washington, DC; Denver; the City of San
Diego; the Courty of San Diego; Anne Arundel County, Maryland, Fauquer Courty,
Virginia; and Osceola County, Florida.

10

13 See, e.g., Comments of the United Telecom Courcil and the Edison Electric Institute on

the Supdemental Comments (Feb. 10, 2003 Comments of the National Rural Eledric

Cooperative Asciation Respondng to Public Notice of January 3, 2003(DA 03-19)

(Feb. 10, 203); Comments of American Eledric Power Company (Feb. 10, 2003

Comments of Carolina Power and Light Company and TXU Business Services on

Suppdemental Comments of the "Consensus Parties' (Feb. 10, 2003 Comments of
5



Edison Eledric Institute ("EEI") are representative of utiliti es generally: They state that the
Consensus Plan is "massvely complex, inequitable, and would na med the goals of this
procealing."* AEP aserts that the plan "puts the nation's criticd infrastructure in jeopardy."*>
Carolina Power and Light Company, TXU Energy, ProgressEnergy, Florida Power Corporation,
and North Carolina Natural Gas filed joint comments contending that the Consensus Plan is
“fatally flawed, in bcth substance and process"*®

Business and Industrial/Land Transportation ("B/ILT") Licensees. The National
Association d Manufadurers ("NAM"), which represents approximately 14,000members, filed
comments discussng numerous problems with the Consensus Plan and describes it as "not
suitable for adoption”"!” Boeing is smilarly oppcsed, stating that the plan is "a @mmpletely

unviable propasition"*®

Ameren Corporation (Feb. 10, 2003 Comments of Alliant Energy (Feb. 10, 20Q);
Supdemental Comments of Entergy Corporation and Entergy Services (Feb. 10, 2003
Suppdemental Comments of Cinergy Corporation (Feb. 10, 203); Suppemental
Comments of Consumers Energy Company (Feb. 10, 2003 Suppemental Comments of
Consolidated Edison Company of New York (Feb. 10,2003); Supdementa Comments
of Xcd Energy Services (Feb. 10, 2003 Comments of Duquesne Light Company (Feb.
11, 2003; Comments of Baltimore Gas and Eledric Company (Feb. 7, 2003; Comments
of MidAmerican Energy (Feb. 10, 20@); Comments of Central Maine Power Company
Regarding the December 24, 2002"Supdemental Comments of the Consensus Parties’
(Feb. 10, 208); Further Comments of the East Bay Municipal Utility District (Feb. 10,
2003; Third Round d Reply Comments of Pinnade West Capita Corporation to the
Private Wireless Coaliti on "Consensus Plan" (Feb. 10, 2003 Comments of Gainesville
Regional Utiliti es to the "Suppdemental Comments of the Consensus Parties’ (Feb. 11,
2003.

Comments of the United Teleaom Courcil and the Edison Electric Institute on the
Suppemental Comments at 1-2 (Feb. 10, 2003

15 Comments of American Electric Power Company at 18 (Feb. 10, 2003
16

14

Comments of Carolina Power and Light Company and TXU Business Services on
Supdemental Comments of the "Consensus Parties’ at 1 (Feb. 10, 2003

17 Comments of the National Association d Manufadurers and MRFAC at i (Feb. 10,
2003.

18 Comments of The Boeing Company at iii (Feb. 10, 2003
6



SMR Carriers. SMR cariers, many of which are small businesses that could suffer
significant business loses upon implementation d the Consensus Plan, have offered
impassoned comments in oppaition to it.® For example, Mobile Relay Asociates ("MRA")
contends that SMR licensees forced to relocae their entire aistomer base from a particular
channel would lose over 50% of their customers due to the disruption® MRA noates that when it
had to relocae from the Upper 200 SMR channels, "Nextel's marketing department used the
occasion d MRA's customer relocationto pcach MRA's customers, emphasizing to them in sales
cdls the inconvenience aciated with replacenent/retuning of the austomer's entire fled al at
once, and the relative eae of simply becoming a Nextel customer instead."

CMRS Carriers. CMRS cariers have vigorously oppased the Consensus Plan from the
start, and nahing in the Suppemental Filing changed that position? The Celular
Teleoommunicaions & Internet Association ("CTIA") charaderizes the plan as "dangerously

flawed . . .In addition to being incredibly complicaed, the proposal also suffers from additional

procedural, equitable, and lega deficiencies."*® Verizon Wireless “urges the Commisson to

19 See Comments of Mobile Relay Associates on Suppdemental Comments of the

"Consensus Parties' (Feb. 10, 2003 Comments of Preferred Communicaion Systems on
Supdemental Comments of the Consensus Parties (Feb. 10, 20@); Comments of
Palomar Communicaions to Suppdemental Comments of the Consensus Parties (Feb. 10,
2003; Comments of Pe&k Relay to Suppdementa Comments of the Consensus Parties
(Feb. 10, 20G).

Comments of Mobile Relay Asciates on Suppgemental Comments of the "Consensus
Parties’ at 2 n.2(Feb. 10, 2003

Comments of Mobile Relay Asciates on Suppgemental Comments of the "Consensus
Parties' at 12-13 (Feb. 10, 2003

22 See Comments of the Cellular Telecommunicaions & Internet Association (Feb. 10,
2003; Joint Comments of ALLTel Communicdions, AT& T Wireless Services, Cingular
Wireless Sprint Corporation, Southern LINC, and United States Cellular Corporation
(Feb. 10, 20@); Comments of Verizon Wireless to Suppdemental Comments of the
Consensus Parties (Feb. 10, 2003).

23 Comments of the Cellular Teleommunicaions & Internet Association at 4, 6 (Feb. 10,
2003.

20

21



rejed the Consensus Plan as unjustified, urworkable, and illegal. It does not eliminate the
patential for interference to pubdic safety operations, it relies on a precarious and implausible
fundng mechanism that is legally unenforceable, and it grants a substantial windfal to
Nextel "4

700 MHz Licensees. Harbor Wireless a 700 MHz Guard Band licensee oppcses the
Consensus Plan in part because it would permit Nextel to simply relinquish its 700 MHz Guard
Band spectrum and conwert it to public safety spectrum with noconsideration for the ancerns of
other Guard Band licensees.® This adtion would result in Harbor Wirelessand aher 700 MHz
Guard Band li censees becoming co-primary, shared users with pulic safety licensees.?® Harbor
Wireless contends that such changes in the regulatory and licensing framework of the band
would substantially reduce its value, which is obviously contrary to what Guard Band licensees
bargained for when they purchased the spedrum at auction?’ Access Spedrum, a holder of 700
MHz Guard Band licenses aaoss the wurtry, is drongly oppacsed to the Consensus Plan,
contending that it is motivated far more by private agendas than the public interest.?

900 MHz Licensees. American West Airlines, Shell Oil Products USA, and severa
other licensees in the 900 MHz band filed comments asserting that allowing Nextel to
temporarily shift its operations into the 900 MHz band, as contemplated by the Consensus Plan,

could result in the same interference problems in that band that Nextel is currently causing in the

24 Comments of Verizon Wirelessto Supdemental Comments of the Consensus Parties at

17 (Feb. 10, 208).

2 Comments of Harbor Wirelesson the Supgemental Comments of the Consensus Parties

26 Comments of Harbor Wirelesson the Suppgemental Comments of the Consensus Parties

at ii (Feb. 10, 2003

Comments of Harbor Wirelesson the Suppgemental Comments of the Consensus Parties
aii, 4(Feb. 10, 2003

28 Comments of AccessSpedrum at 1-2 (Feb. 10, 2003
8
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800MHz band® Eledrocom, another 900 MHz licensee contends that differences between the
800 MHz and 900MHz band all ocaions would place900 MHz licensees at even greater risk of
interference from Nextel than 800MHz li censees.*®

1.9 GHz Services. The Commisson would have to relocae unlicensed PCS ("UPCS")
users from 19101915 MHz if it deades to provide Nextel with the 1.9 GHz spedrum that
Nextel requested (which the Commisson shoudd na do). UTAM, the designated frequency
coordinator for the UPCS band, strenuowsly objeds to such relocaion onthe ground that it
"would upset the reasonable and legitimate expedations of industry members and end wsers who
have expended considerable dforts and funds to develop the unlicensed PCS market space">!
The Wireless Communicaions Asciation International is also oppaed to this asped of the
plan, asrting that "Nextel's proposed surrender of its 7008000900 MHz spedrum beas no
meaningful relationship to the interference Nextel is causing to pubdic safety operations and is
not necessary to solve that problem."*?

Border Area Licensees. The Border Area Coadliti on, a group of licensees with 800MHz
spedrum in the Canadian and Mexican bader regions (including the City of San Diego,

Consumers Energy Company, Boeing and DaimlerChrysler) have identified an array of serious

problems with the Consensus Plan's propasals for addressng border isaues, nat the least of which

29 Comments of the 900 MHz Indwstrial User Group at 1 (Feb. 10, 1993 The 900 MHz
Industrial User Group is comprised of America West Airlines, Shell Oil Products USA,
Pro Tec Communicaions, Star Crystal Communications, Cobb Eledric Membership
Corp., Jadkson Eledric Membership Corp., and the Nationa Rura Electrificaion
Cooperative Association.

30 Comments of Eledrocom on Supdemental Comments of the Consensus Parties at 3 (Feb.
10, 2003.

3 Comments of UTAM on Suppemental Filing by the Consensus Parties at 1-2 (Feb. 10,
2003.

32 Comments of WirelessCommunicaions Association International at 5 (Feb. 10, 2003
9



is the neal to negotiate bil ateral agreements with Canada and Mexico in order to implement the
plan.®* They thus urge the Commissonto rejed the plan3*

Given the aray of oppasition described above, titling the PWC Commenters proposa
"the Consensus Plan” is clearly amisnomer. Not only is the plan oppaed by multiple 800 MHz
licensees, bu it also faces enmity from licenseesin ather bands whase operations will be directly
affected by the mntemplated rebanding process Additionally, some of the signatories to the
plan have few 800 MHz licenses at stake, which begs the question d what value their names add

as representing a "consensus.”

1. THE CONSENSUSPLAN WOULD NOT SUBSTANTIALLY MITIGATE
PUBLIC SAFETY INTERFERENCE

An undrlying issue with regard to the Consensus Plan is whether the complicated,
costly, and lurdensome rebanding it contemplates would substantially mitigate 800 MHz pubic
safety interference  The answer, as Southern and aher commenters indicaed when the
Consensus Plan was first proposed, is no. For example, Southern olserved that Nextel's analysis
of the interference mitigation kenefits of rebanding failed to take accourt of fifth order
intermoduation interference, which is an important source of pubic safety interference® Also,
there is no evidence that rebanding would reduce any type of intermoduation interference to the
many pullic safety licensees (or B/ILT licensees) that would be located above the "new"

NPSFAC band (i.e., above 806-809851-854 MHz).3® Furthermore, a @adlition d CMRS cariers

3 Comments of the Border Area Codlition at i-ii (Feb. 10, 208). The Border Area
Codlition is comprised of The Boeing Company, Consumers Energy Company,
DamlerChrysler, Pinnade West Capita Corp., City of San Diego, San Diego Courty and
Imperial County Regional Communications System, and Wiztronics.

34 Comments of the Border Area Codlition at i-ii (Feb. 10, 208).
= Further Comments of Southern LINC at 6 (Sept. 23, 2002.
3 Further Comments of Southern LINC at 7 (Sept. 23, 202).

10



aserted that the PWC Commenters rebanding propcsal "has absolutely no impact . . . on
recaver overload," ancther form of pubic safety interference™’

In this comment round, severa parties again raised the limited uility of the rebanding
contemplated in the Consensus Plan. The City of New York stated that it "is very concerned that
it would continue to be vulnerable to interference if it were to remain in the guard band as
currently propased.”*® The very fact that licensees in the so-cdled guard band would be subject
to Nextel-generated interference with very littl e oppatunity for recourse indicaes that Nextel is
unwilli ng to commit to managing intermoduation interference as it indicaed in earlier phases of
this procealing.®® The Michigan Department of Information Techndogy observes that "[{]he
Consensus Parties reagnize that interference problems may exist even after the reorganization
of the band" and, as such, questions whether the plan shoud be aloped.*® Verizon Wireless
reiterates that rebanding will do nahing to mitigate recéver overload interference* Several
CMRS cariers emphasize that the Consensus Plan cdls for the continued use of interference
mitigation techniques even after rebanding is completed and, as such, inquire & to "whether
Nextel's proposed $850 million contribution would be better spent by simply undertaking

remedial efforts to resolve the interferenceits own engineering decisions have caused."*?

37 Joint Comments of ALLTd Communicaions, AT&T Wireless Services, Cingular
Wireless Coupe Communications, Nokia, Southern LINC, and United States Cellular
Corporationat 6 (Sept. 23, 2002 (emphasisin ariginal).

38 Comments of the City of New York at 7 (Feb. 10, 20).

3 See, eg., Comments of Nextel Communicaions at 23-24 (Sept. 23, 2002 (rebanding
"would reducethe likelihood d IM interferenceto a manageable level™).

40 Comments of the Communicaions Division, Michigan Department of Information

Tedndogy, to Supdemental Comments of the Consensus Parties at 6 (Feb. 10, 2003

Comments of Verizon Wirelessto Supdemental Comments of the Consensus Parties at
3-4 (Feb. 10, 2003

42 Joint Comments of ALLTed Communicaions, AT&T Wireless Services, Cingular
Wireless Sprint Corporation, Southern LINC, and United States Cellular Corporation at
14-15 (Feb. 10, 2003

41
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V. BOTH PUBLIC SAFETY AND NON-PUBLIC SAFETY COMMENTERS
AGREE THAT THE CONSENSUS PLAN'S FUNDING IS FAR TOO
UNCERTAIN TO ALL OW FOR APPROVAL OF THE PLAN

Nealy all commenters raised nunerous concerns with the Consensus Plan's fundng.
Some of the most consistent and prevalent comments in this regard came from the pubic safety
community. On aninitial level, several pulic safety commenters are concerned that fundng for
their relocations will not be asaured. The City of Philadelphia points out that Nextel will not be
providing its $850million dedge dl at once but, rather, will be dding it out in relatively small
periodic increments of $25 million*® Philadelphia is concerned that if Nextel stops making
payments due to bankruptcy or other unforeseen reasons, the "coll ateral” offered by Nextel to
bad up the remainder of the fundng will not be sufficient to actually cover the remainder.**
The Public Safety Improvement Codliti on, representing seven cities and courties, shares this
concen.®® The City of Batimore a®rts that becaise Nextel's pledge is voluntary and
unenforceable by the Commisson, it is an uracceptable fundng mechanism.*®

Public safety commenters were dso greatly concerned that Nextel's pledge of $700
million for pubic safety relocations will not be sufficient. To that end, many argued that

Nextel's contribution shoud na be caped.*” The City of New York incredulously notes that

43 Comments of the City of Philadelphia onthe Supdemental Comments of the "Consensus

Parties’ at 4-5 (Feb. 10, 2003

Comments of the City of Philadelphia onthe Supdemental Comments of the "Consensus
Parties' at 4-5 (Feb. 10, 2003

5 Comments of the Public Safety Improvement Coalition at 5 (Feb. 10, 208). The Public
Safety Improvement Coaliti on is comprised of Washington, DC; Denver; the City of San
Diego; the Courty of San Diego; Anne Arundel County, Maryland, Fauquer Courty,
Virginia; and Osceola County, Florida.

46 Comments of the City of Baltimore, Maryland at 3 (Feb. 10, 2003

47 See Comments by the State of Florida to the Suppemental Comments at 1 (Feb. 10,
2003; Comments of the City of Philadelphia on the Suppdemental Comments of the
"Consensus Parties' at 3 (Feb. 10, 203); Comments of the Public Safety Improvement
Coadlitionat 2 (Feb. 10, 2003

44
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athough the PWC Commenters concede that their cost assessment is "subjed to severa
significant variables," the $700 million fundng commitment provides only a razor-thin margin
for error (the PWC Commenters estimate that the ast of relocaing pulic safety li censees will
exceal $698million).*® The Michigan Department of Information Techndogy notes that the
PWC Commenters cost estimate was partially based on Jisits to public safety systems, bu they
did na visit any systems with more than thirteen sites*® Michigan's satewide system, in
contrast, has 181 sites.®® The City and Courty of San Diego state frankly that they do nd think
$700million will be enough,>* and the City of Philadelphia finds it "probable" that capping the
amourt at $700milli on"will result in substantial under-fundng.">?

The logica follow-on question raised by public safety commentersis. what will happen
if the $700million runs out before relocaions are completed? The City of New York "remains
trouded that no povision hes been made for additional fundng in the event that the $700
million . . .runs out.”>® The City of Batimore aks whether the NPSFAC alocations will
bewmme bifurcated, with those for whom fundng was avail able being relocated to the "new"
NPSFAC band and those for whom fundng ran ou being relegated to the "old” NPSFAC band --

where Nextel would soon tegin operating.®® The Michigan Department of Information

Tedndogy hints that the posshility of stranding a number of pulic safety agencies in a high

48 Comments of the City of New York at 5 (Feb. 10, 203).

49 Comments of the Communicaions Division, Michigan Department of Information

Tedndogy, to Supdemental Comments of the Consensus Parties at 3 (Feb. 10, 2003

Comments of the Communicaions Division, Michigan Department of Information
Tedndogy, to Supdemental Comments of the Consensus Parties at 3 (Feb. 10, 2003

o1 Comments of the City and Courty of San Diego at 13 (Feb. 10, 208).
52

50

Comments of the City of Philadelphia onthe Supdemental Comments of the "Consensus
Parties' at 3 (Feb. 10, 2003

>3 Comments of the City of New York at 5 (Feb. 10, 203).
>4 Comments of the City of Baltimore, Maryland at 4 (Feb. 10, 2003
13



interference eavironment (the "old" NPSFAC band after Nextel moves in) may not be entirely
unintentional given that "Nextel has been adive in proposing to provide wmmunicaions
services to public safety agencies."*®

Public safety licensees were not the only commenters concerned abou the posshili ty of
the proposed fundng being inadequate. For example, Ameren Corporation ndes that the PWC
Commenters' assertion that $150milli on will be enough to relocae nonpubic safety licenseesis
largely based on the assumption that only five percent of B/ILT equipment will have to be
replaced.®® Ameren estimates that at least ten percent of its equipment would have to be replaced
and that licensees with dder systems will have to replace even more®’ As a result, Ameren
believes that the msts of relocaing non-pulic safety licensees "will far surpassthe $150million
projedion.”*® Boeing asrts that "relocation costs will overwhelmingly exceel the propased
fundng pod."® NAM and MRFAC aso question whether Nextel's fundng commitment will be
sufficient.®°

The proposed fundng may aso be inadequate due to a subset of costs not even
contemplated by the PWC Commenters. Motorola points out that Nextel's $850milli on fundng

commitment does not encompass potentially tremendouws costs that would be incurred by

manufadurers to develop rew handset software and perating systems ("firmware") necessary to

> Comments of the Communicaions Division, Michigan Department of Information
Tedindogy, to Supdemental Comments of the Consensus Parties at 3 (Feb. 10, 2003

> Comments of Ameren Corporation at 5 (Feb. 10, 2003

57 Comments of Ameren Corporationat 5 (Feb. 10, 2003

>8 Comments of Ameren Corporation at 5-6 (Feb. 10, 2003

%9 Comments of The Boeing Company at 23 (Feb. 10, 2@3) (emphasisin ariginal).

60 Comments of the National Assciation d Manufadurers and MRFAC at 4 (Feb. 10,
2003.
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relocate public safety licensees from the aurrent NPSFAC band to the proposed NPSFAC band **
Motorola "estimates that manufadurers will have to dedicae hundreds of staff yearsin firmware
development before radios operating in the NPSFAC channels can be programmed to operate in
the new NPSFAC spedrum."®®  Motorola requests that these @sts be funded.®

There is also the matter of posgble declines in Nextel's financial solvency, which could
impad its abili ty to fund the Consensus Plan and lea creditors to attempt to raid any relocation
funds or collateralized assts already provided bu nat yet distributed. Nextel is carying a
tremendous debt load, which stoodat approximately $14 hlli on as of the third quarter of 2002°%*

Commenters also drew parall els between the NextWave liti gation and Nextel's propasal to
mete out its $850 million fundng commitment in periodic increments of $25 million®
Although Nextel would initially pay out just $25 million, it expeds to get its requested 10 MHz
of 1.9 GHz spedrum immediately.®® Nextel would thus be making an “installment payment" of
just 3% on its $850 million pgedge (and as commenters pointed ou, the spedrum is actualy
worth far more than $850million).®” Given the Supreme Court's NextWave dedsion and the

yeas of contentious liti gation that preceded it, the Commisgon shoud know better than to go

61 Comments of Motorola & 21-23 (Feb. 10, 2003
62 Comments of Motorola & 22 (Feb. 10,2008) (emphasis added).
63 Comments of Motorola & 22-23 (Feb. 10, 2003 (empheasis added).

o4 Linda Loyd, Sumping Demand, Falling Prices Hit Wireless Sector, Philadelphia
Inqurer, Sept. 24, 2002.

See, e.g., Comments of Cellular Telecommunicaions & Internet Association at 8-9 (Feb.
10, 2003; Suppemental Comments of Entergy Corporation and Entergy Services, Inc. at
26-27 (Feb. 10, 2003

06 Suppemental Comments of the Consensus Parties at 7, 34(Dec 24, 20@).

67 Joint Comments of ALLTd Communicaions, AT&T Wireless Services, Cingular
Wireless Sprint Corporation, Southern LINC, and United States Cellular Corporation at
10 n.38(Feb. 10, 203); Comments of AccessSpedrum at 13-14 (Feb. 10, 203).
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down this path.°® Any attempts to repossess or otherwise treat as collateral spedrum given to
Nextel would almost certainly be fraught with intense legal obstades and dfficulty.

Additionally, as Southern naed in its Suppgemental Comments, the overarching question
is whether the Commisgon haes authority to arder Nextel to fundthe Consensus Plan and whether
it has authority to enforce the fundng commitment if relocations are begun.®® Southern contends
that the Commisgon ladks such authority, and it isjoined by numerous other commenters in that
belief. For example, CTIA cautions that the Consensus Plan "requires the Commisson to accept
the word of Nextel that it will continue to fund the relocaion d incumbent 800 MHz
licensees."™® Similarly, Verizon Wirelessnotes that the Consensus Plan "omit[s] any explanation
asto how the relocation fundwould be legally enforcedle.""*

In short, if the Consensus Plan is adopted with its proposed fundng mechanism, that
medhanism will most likely prove insufficient, resulting in partial rebanding acrossthe United
States. Aside from the sufficiency of the anourt offered by Nextel, the Commisgon canna
compel the provision d the promised $850 million. Findly, it canna proted the fundng

medhanism from future dhanges in spedrum values or declines in Nextel’s financial solvency,

leaving pubic safety licensees vulnerable to an increased pdentia for interference.

V. COMMENTERS AGREE THAT THE PROPOSED RCC IS OF
QUESTIONABLE LEGALITY AND POORLY CONCEIVED

The Relocaion Coordination Committee ("RCC") proposed in the Supdementa Filing

would have unprecadented authority to design and implement a revised 800 MHz band dan.

68 FCC v. NextWave Personal Communications, Inc., 123S. Ct. 832(2003.

69 Suppemental Comments of Southern LINC at 5-7 (Feb. 10, 2003

70 Comments of the Cellular Telemmmunicaions & Internet Association at 7 (Feb. 10,

2003.

Comments of Verizon Wirelessto Supdemental Comments of the Consensus Parties at 9
(Feb. 10, 200).

71
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Southern oppaed this body on numerous grounds, including: (1) the lack of any Commisson
authority to creae it; (2) the nearly complete asence of esential Commisson owersight; (3) the
requirement that incumbent licensees neallesdy provide the Commisgon with massve anourns
of sensitive system information; and (4) the inability of affected licensees to apped its

dedsions.”? Many other commenters sare these mncerns.
A. The Commission Lacks Authority To Create The RCC

Like Southern, numerous commenters questioned the legdity of the Commisson
delegating an extraordinary amourt of authority to the RCC, as cdled for in the Consensus Plan.
UTC and EEI note that athough the RCC "more or less would take over the FCC's
resporsibiliti es in the 800 MHz band," it would na be subjed to the usua federa agency
safeguards.”® Carolina Power and Light Company, TXU Energy, Progress Energy, Florida
Power Corporation, and North Carolina Natural Gas filed joint comments nating that the PWC
Commenters have not provided "the slightest explanation, much lessconvincing demonstration,
of what legal authority would entitle the Commisgon to delegate to such a private @nsortium
the enormous power they now seek."” Consumers Energy Company and Consolidated Edison
Company of New York assrt that nothing in the Communicaions Act of 1934 authorizes the

Commisgon to delegate its authority to a group such as the RCC.”> NAM, MRFAC, and Small

2 Suppemental Comments of Southern LINC at 12-33 (Feb. 10, 2003

& Comments of the United Teleoom Courcil and the Edison Electric Institute on

Suppemental Comments at 8 (Feb. 10, 2003

Comments of Carolina Power and Light Company and TXU Business Services on
Suppemental Comments of the "Consensus Parties' at 8 (Feb. 10, 2003

Supdemental Comments of Consumers Energy Company at 23-24 (Feb. 10, 200);
Comments of Consolidated Edison Company of New York at 12 (Feb. 10, 203).
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Business in Telecommunications sriously question the Commisgons' authority to crede the

RCC.®

B. The RCC Would Lack Sufficient Commission Oversight

Southern also argued that the RCC would unawfully ladk oversight, transparency, and
acourtability.”” Other parties also expressed this view from various angles. The Public Safety
Improvement Coaliti on argues for greater pulic oversight of the RCC, naing that with regard to
designing and implementing a new band dan, "only the FCC can make the decisions . . . the
agency must have the fina word."”® AEP is concerned that the RCC would be so heavily
influenced by Nextel and pubic safety such that "the deck will be stacked against B/ILT interests
from the outset," a worry that could be dleviated with greater oversight.”® Along those lines,
NAM and MRFAC observe that the Consensus Plan contains no anti-discrimination rules that
would be gplied to the RCC# Small Businessin Teleommunications surely voices the fears
of many licensees when it asks, "[W]hat voice on the RCC will spe& for thase who are not

committed to Nextel's agenda via participation in the PWC plan?'®*

7 Comments of the National Association  Manufadurers and MRFAC at 12 n.19(Feb.

10, 2003. Comments of Small Business in Telecoommunicaions to Supdementd
Comments of the Consensus Parties at 23 (Feb. 10, 203).

” Suppemental Comments of Southern LINC at 23-25 (Feb. 10, 2003
8 Comments of the Public Safety Improvement Coadliti on at 7 (Feb. 10, 20).
9 Comments of American Electric Power Company at 12-13 (Feb. 10, 2003

80 Comments of the National Association o Manufadurers and MRFAC at 12 (Feb. 10,
2003.

Comments of Small Businessin Telecommunicaions to Suppgdemental Comments of the
Consensus Parties at 23-24 (Feb. 10, 2003
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C. Incumbent Licensees Would Be Required To Provide Massive
Amounts Of Sensitive System Information To The RCC

Like Southern, other licensees also discussed the amount of system information that
incumbent licensees would be expected to provide to Nextel and the RCC. Southern contended
that providing this information would be unnecessary, anticompetitive, and unwise®* Other
parties voiced similar concerns. The Michigan Department of Information Technology, UTC,
EEI, and AEP observe that this requirement could pose a threat to national security, as terrorist
groups would find such information highly valuable® That concern, unfortunately, is firmly
grounded in reality: the United States discovered fairly recently that terrorists in Afghanistan
had diagrams of American nuclear power plants and public water facilities.®* The seriousness of
such a discovery has been highlighted by, among others, Robert Charles, counsel and staff
director to the U.S. House National Security Subcommittee from 1995-1999. Mr. Charles has
discussed the likelihood of utilities being "the next primary target."® A compilation of key
network and system information for a whole host of public safety and critical infrastructure
licensees (as well as licensees that serve such entities, such as Southern), could be highly prized
by terrorists.

In addition to national security concerns, the Michigan Department of Information

Technology, UTC, EEI, and AEP aso highlight the potential for entities connected with the RCC

82 Supplemental Comments of Southern LINC at 31-33 (Feb. 10, 2003).

8 Comments of the Communications Division, Michigan Department of Information

Technology, to Supplemental Comments of the Consensus Parties at 5 (Feb. 10, 2003);
Comments of the United Telecom Council and the Edison Electric Institute on
Supplemental Comments at 10 (Feb. 10, 2003); Comments of American Electric Power
Company at 14 (Feb. 10, 2003).

84 David Johnston and James Risen, Seized Afghan Files Show Intent, Not Plans, N.Y.
Times, Feb. 1, 2002, at A13.

8 Robert Charles, Priority Requested for Protecting Utilities, Washington Times, Mar. 4,
2002, at Al7.

19



to use the system information to advance mmmercial interests.®® To that end, Small Businessin
Telecommunications voiced its opinion that Nextel's past behavior indicaes that it might use the

"87 Small Businessin Telecommunications warns that "once

information "to raid customer lists.
proprietary system and customer information is all owed to be gathered, there exists no effedive
means for limiting its disemination and misuse"®® Indeed, as Southern naed, system
information provided to Nextel, the RCC, and the FCC would be subjed to dsclosure pursuant

to FOIA; only Congressonal legisiation could exempt it from FOIA .%°

D. The RCC's Dedsions Would Be Unappealable

In its Suppemental Comments, Southern olserved that the Consensus Plan contains no
provision for appealing decisions of the RCC and orly very limited leeway for appeding
dedsions of the asciated arbitration panel.®® This unlawful lad of appellate recurse darmed
numerous parties. Carolina Power and Light Company, TXU Energy, Progress Energy, Florida
Power Corporation, and North Carolina Natural Gas raise the isuue, naing the RCCs "virtually
unlimited and umreviewable discretion."®* NAM and MRFAC asert that this lad of appellate

recurseis "amajor and unwarranted infringement on licensee rights’ and isin contravention o

86 Comments of the Communicaions Division, Michigan Department of Information

Tedindogy, to Supdemental Comments of the Consensus Parties at 5 (Feb. 10, 2003,
Comments of the United Teleoom Courcil and the Edison Electric Institute on
Supdemental Comments at 10 n.20(Feb. 10, 2003 Comments of American Electric
Power Company at 14 (Feb. 10, 2003

Supdemental Comments of Small Business in Telecmmunicaions to Supdemental
Comments of the Consensus Parties at 7 (Feb. 10, 203).

Supdemental Comments of Small Business in Telecommunicaions to Supdemental
Comments of the Consensus Parties at 7 (Feb. 10, 203).

89 Suppemental Comments of Southern LINC at 32-33 (Feb. 10, 2003

%0 Suppemental Comments of Southern LINC at 33-34 (Feb. 10, 2003
91

87

88

Comments of Carolina Power and Light Company and TXU Business Services on
Suppdemental Comments of the "Consensus Parties' at 8 (Feb. 10, 2003
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the Commisson's Rules.®? Small Businessin Teleommmunications indicaes that the inability to

apped the RCCs dedsions heightens the other problems with the RCC.**

VI. THERE IS VIRTUALLY NO SUPPORT FOR GRANTING NEXTEL 10
MHz OF 1.9 GHz SPECTRUM

Aside from the PWC Commenters, virtualy no parties suppat granting Nextel 10 MHz
of contiguouws, nationwide 1.9 GHz spedrum as part of a reaignment plan. Southern has
contended throughou this proceeding that such a grant is nat necessary to mitigate pubic safety
interference or even to implement a realignment plan.* Rather, it is an attempt by Nextel to
obtain highly valuable and cesirable spedrum at a very low cost and to prevent its competitors
from applying for the spectrum themselves. Even a pubic safety commenter expressed
significant reservations abou this asped of the Consensus Plan. Spedficdly, the City of
Baltimore observes that the Consensus Plan "fail s to addresshow the Commisson is authorized
to grant Nextel this license without an Act of Congress"®®
The strongest oppdasition to granting Nextel 10 MHz of 1.9 GHz spedrum has come from
n97

CMRS licensees.®® Nextel assrts that their oppasition "can orly be seen as anti-competitive.

That ad hominem attack, however, fails to addressany of the many, many pages of rationa and

92 Comments of the National Association o Manufadurers and MRFAC at 16 (Feb. 10,
2003.

Comments of Small Businessin Teleammmunicaions to Supdemental Comments of the
Consensus Parties at 24 (Feb. 10, 2003

o Comments of Southern LINC at 50 (May 6, 2003; Reply Comments of Southern LINC
at 39-40 (Aug. 7, 2003; Further Comments of Southern LINC at 30 (Sept. 23, 2002.

% Comments of the City of Baltimore, Maryland at 3 n.3(Feb. 10, 2003
96

93

See, e.g., Comments of the Cellular Telecommunicaions & Internet Associationat 15-18
(Feb. 10, 203); Comments of Verizon Wireless to Suppdemental Comments of the
Consensus Parties at 11-14 (Feb. 10, 2003 Joint Comments of ALLTe
Communicaions, AT&T Wireless Services, Cingular Wireless Sprint Corporation,
Southern LINC, and United States Cellular Corporation at 5-10 (Feb. 10, 2003

o7 Comments of Nextel Communications and Nextel Partners at i (Feb. 10, 2083).
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reasoned legal and pdicy arguments against Nextel's gpedrum request that have been submitted
in this procealing.® Among the reasons cited by CMRS cariers for denying the request are: (1)
the request is not necessary to resolve pullic safety interference or even to effect a realignment
plan;® (2) the scatered 700, 800and 900spedrum that Nextel would be "exchanging” is not
remotely equal in value to the mntiguous block of 1.9 GHz spedrum it seeks;'? (3) the request
is contrary to the general licensing principles underlying the Ashbadker Doctring;** (4) the
request is contrary to the competitive auction pinciples underlying Sedion 309j) of the
Communicaions Act of 1934'%?and (5) the Commisson should na reward Nextel for being the
primary causer of pulic safety interferencewith 10MHz of highly valuable spectrum.*®

It is astoundng that Nextel would acaise other cariers of anticompetitive behavior. In

this procealing, it is Nextel that is eking agrant of 10 MHz of contiguous, nationwide 1.9 GHz

9% See, eg., Comments of the Cellular Telecoommunicaions & Internet Association at 5

(May 6, 2003; Joint Comments of Cingular Wirelessand ALLTel Communicdions at
11-13 (May 6, 2003; Comments of Southern LINC at 50-56 (May 6, 20@); Comments
of Verizon Wireless at 9-12 (Sept. 23, 2002, Further Comments of the Cedlular
Teleoommunicaions & Internet Asociation at 6-7 (Sept. 23, 20@); Further Comments
of Southern LINC at 30-32 (Sept. 23, 2002

99 See, eg., Joint Comments of ALLTel Communicaions, AT&T Wireless Services,
Cingular Wireless Sprint Corporation, Southern LINC, and United States Cellular
Corporation at 8-9 (Feb. 10, 2003 Comments of Verizon Wireless to Supdementa
Comments of the Consensus Partiesat 12 (Feb. 10, 203).

10 See eg., Joint Comments of ALLTel Communicaions, AT&T Wireless Services,
Cingular Wireless Sprint Corporation, Southern LINC, and United States Cellular
Corporation at 7 (Feb. 10, 2003 Comments of Verizon Wireless to Supdementd
Comments of the Consensus Parties at 12-14 (Feb. 10, 2003

101 Comments of Southern LINC at 52-54 (May 6, 20@).

102 Seg eg., Comments of the Cellular Teleammmunicaions & Internet Assciation at 16-17

(Feb. 10, 203); Joint Comments of ALL Tel Communicaions, AT& T Wireless Services,
Cingular Wireless Sprint Corporation, Southern LINC, and United States Cellular
Corporationat 10 (Feb. 10, 2003 Comments of Southern LINC at 54-56 (May 6, 2003.

103 sSee eg., Joint Comments of ALLTe Communicaions, AT&T Wireless Services,
Cingular Wireless Sprint Corporation, Southern LINC, and United States Cellular
Corporation at 6 (Feb. 10, 2003 Comments of Verizon Wirelessat 10-11 (Sept. 23,
2002.
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spedrum at very low cost and to the momplete exclusion o other carriers.’®* No other cariers
have made such a request, athough they would certainly benefit from having the spectrum. To
the oontrary, other carriers have agued that any additional commercial spectrum shoud be
all ocated through an apen, competitive auction!® In addition, ganting this gpedrum to Nextel
would entail it giving upits 700MHz spedrum for pubic safety use, which as noted above ould
ultimately result in changes to the regulatory framework of that band, thus harming the
remaining 700 MHz Guard Band licensees.’®® Also, the spedrum is currently all ocated to UPCS
users, whowould have to be relocated, despite the fact that they have gone to considerable eff ort
and expense to create amarket for devices using 1.9 GHz spearum.’®” Finaly, if the spedrum is
simply given to Nextel, it will be completely unavail able to its competitors; they will not even
have the oppatunity to compete for it at auction.

Non-CMRS parties have dso filed comments vigorously oppasing Nextel's gpedrum
request. In this most recent comment round, Boeing describes the request as an ungecedented,
anticompetiti ve, and likely unlawful spedrum grab.*®® It argues that "[g]ranting Nextel 1.9 GHz

spedrum, which has nothing to dowith the 800 MHz interference problem . . . would clealy

194 The Commisson must not overlook the fad that granting Nextel 10 MHz of 1.9 GHz

spedrum is expeded to massvely increase the value of its gedrum holdings. Legg
Mason Wood Walker, for one, estimates that if Nextel is awarded al the spedrum it
requests in the Consensus Plan, it will redize anet increase in spectrum value of $4.9
billion. Craig Mallitz, Blair Levin, Rebecca Arbogast, Nextel Takes Another Sep in
Spectrum Swap Plan, Legg Mason WoodWalker report (Dec. 31, 2002.

See, eg., Comments of the Célular Telecommunicaions & Internet Asociation at 15
(Feb. 10, 20Q).

Comments of Harbor Wirelesson the Suppgemental Comments of the Consensus Parties
aii, 4(Feb. 10, 2003

197 Comments of UTAM on Suppemental Filing by the Consensus Parties at 1-2 (Feb. 10,
2003.

108 Comments of The Boeing Company at 17, 19(Feb. 10,2003.
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constitute abitrary and capricious agency adion."'% AccessSpedrum sets forth seven pages of
reasons for rejecting Nextel's request, including: (1) the request is anticompetitive; (2) granting
the request would substantially increase Nextel's coverage and the value of its gedrum
holdings; (3) granting the request would violate Section 30gj).*'° Also, as noted above, the City
of Baltimore questions "how the Commisson is authorized to grant Nextdl this license withou
an Act of Congress"**' In short, oppaition to rewarding Nextel for causing interference to

pubic safety systemsis widespread and well-grounded in law and pdicy.

VII. ADOPTION OF THE CONSENSUS PLAN WOULD DIMINISH THE
VALUE OF SPECTRUM HELD BY NON-NEXTEL LICENSEESIN THE
700 AND 800 MHz BANDS AND REDUCE COMPETITION

As noted above, Harbor Wireless a 700 MHz Guard Band licensee opposes the
Consensus Plan in part because it would permit Nextel to simply relinquish its 700 MHz Guard
Band spectrum and conwert it to public safety spectrum with noconsideration for the amncerns of
other Guard Band licensees.**? This adtion would result in Harbor Wirelessand ather 700 MHz
Guard Band li censees becoming co-primary, shared users with pullic safety licensees.**® Harbor
Wireless contends that such changes in the regulatory and licensing framework of the band
would substantially reduce its value, which is obviously contrary to what Guard Band licensees

bargained for when they purchased the spedrum at auction***

199 Comments of The Boeing Company at 17 (Feb. 10, 203).
110 Comments of AccessSpedrum at 11-18 (Feb. 10, 2003

111 Comments of the City of Baltimore, Maryland at 3 n.3(Feb. 10, D03).

112 Comments of Harbor Wirelesson the Supplemental Comments of the Consensus Parties

113 Comments of Harbor Wirelesson the Supplemental Comments of the Consensus Parties

at ii (Feb. 10, 2003

Comments of Harbor Wirelesson the Suppdemental Comments of the Consensus Parties
at i, 4 (Feb. 10, 2003

114
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Adoption of the Consensus Plan would have a similar effect on 800 MHz licenses located
below 816/861 MHz. Southern and other carriers bid for and purchased licenses for spectrum
below 816/861 MHz for millions of dollars with the reasonable expectation that this spectrum
would remain amenable to commercial use. However, the Consensus Plan contemplates a new
regulatory structure for this portion for the band that would seriously undermine its value for
commercia use (e.g., low site, "cellularized systems" would be prohibited). Additionally, Nextel
would be permitted to completely vacate the General Category and interleaved portions of the
800 MHz band and move its low-site cellularized operations entirely above 816/861 MHz.
Essentially, the Commission would be making the portion of the band above 816/861 MHz the
CMRS band and the portion below 816/861 MHz the non-CMRS band. Even if, as proposed in
the Consensus Plan, Southern were grandfathered and alowed to operate as a "cellularized"
system below 816/861 MHz, it would operate pursuant to a special exception to the general
rules.

Southern and numerous other carriers purchased licenses for spectrum below 816/861
MHz with the expectation of being able to operate in an environment amenable to commercial
operations using equipment that was aready well-developed and deployed in the band.
However, adoption of the Consensus Plan would substantially reduce the value of these
investments by constraining the use of such systems and architectures. Like the 700 MHz Guard
Band licensees, carriers that purchased spectrum below 816/861 MHz bargained for the spectrum
with the reasonable expectation that the regulatory structure in place at the time of auction (and
still in place today) would be maintained. Moreover, vendors may be reluctant to continue to
develop commercial equipment for spectrum below 816/861 MHz if the spectrum is classified as
generally unavailable for commercial services using cellularized architectures comparable to

Nextel, the largest such licensee in the 806-821/851-866 MHz band. Regulatory red-lining of the
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band ketween "cdlularized" and "noncellularized" cariers could also limit oppatunities for
roaming among subscribers to dfferent carriers and eliminate the potential for customers of one
carier to place E911 cdls on ancther carrier's network. Thus, non-Nextel commercial li censees
remaining in the band kelow 816861 MHz would suffer a significant reduction in the value of
their investment and pdentially lose accessto new products and techndogy.**® Implementation
of the Consensus Plan would, therefore, deal a serious blow to competition for commercial

services, and seriously devalue the licenses aqquired at auction by al li censees other than Nextel.

VIIl. ALTHOUGH THE COMMISSION SHOULD IMMEDIATELY ADOPT
NEW INTERFERENCE MITIGATION PROCEDURES, IT IS
PREMATURE TO ADOPT NEW TECHNICAL STANDARDS

Appendix F to the Supdementa Filing contains suggested techndogy standards and
restrictions for 800 MHz li censees, which the PWC Commenters claim will help mitigate puldic
safety interference®®  For instance Sedion 4.1.2 & Appendix F prescribes out-of-band
emisgons limits for licensees in the 861-895 MHz band.**” Several commenters took nde of
these standards and restrictions. For example, Boeing contends that the PWC Commenter's
suggestion d requiring licensees in certain bands to increase power levels after rebanding

"would prove technically prohibitive and would likely violate existing bil ateral agreements."**®

115 In designing auction rules, the Commisson is required, among other things, to promote

ewmnamic oppatunity and competition, avoid excessve @ncentration d licenses, and
ensure that applicants have an oppatunity to evaluate availability of equipment before
submitting bids. 47 U.S.C. § 309)j)(3) (2000. It would defea the purpaose of Section
309 if the FCC could auction spectrum licenses under one set of rules and then
significantly revise those rules for the benefit of one licensee ad to the detriment of all
other competiti ve bidders.

116 guppemental Comments of the Consensus Parties, Appendix F (Dec 24, 20@).

117 supdemental Comments of the Consensus Parties at Appendix F-8 (Dec. 24, 2002.
118 Comments of The Boeing Company at 12-13 (Feb. 10, 2003}
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Southern believes that it is premature for the Commisgon to give cnsideration to new
techndogy restrictions and similar technicd rules. At this dage of the procealing, the
Commisgon daes not know whether it will im plement a redignment of the 800 MHz band, and
if it does implement redignment, it does not know the exad form that such realignment would
take. Any rebanding would have ahighly significant impad on the efficacy of any potentia
technicd rules. In ather words, technical rules that arguably help all eviate interference under
one 800 MHz band structure might not help at al under ancther structure. Even worse,
premature and misguided restrictions could significantly hinder licensees' operations or be
impassble to implement.

Rather than considering new techndogy restrictions and similar technicd rules at this
stage of the procealing, the Commisson shoud first issue areport and ader adoping immediate
interference mitigation measures gich as those recommended by Southern in its initial
Comments.**® Thoseinclude: (1) establishing a national database of commercial transmitters of
200fed AGL or less (2) affirming the resporsibility of licensees causing interference to corred
it; (3) establishing times frames to ensure prompt resolution d interference (4) alowing parties
to use arange of interference resolution ogions; and (5) adopting arbitration procedures. Once
the Commisson's dedsion regarding the structure of the 800 MHz band is known, the
Commisgon should appant atechnicd advisory committee (which would be independent of the
parties to this procealing) to review whether any new technical rules are alvisable for the band
to further mitigate interference® Because sound engineqing solutions must, at a minimum,
take into acourt the structure of the band (e.g., whether channels are interleaved), this is the

only logicd way to proceed forward with new tedhnicd rules.

119 Comments of Southern LINC at 22-27 (May 6, 20@).

120 The mmmitteeor other body shoud be truly independent; it shoud na have @ members

licensees or licensee a&sociations/organizations.
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IX. CONCLUSION

The many comments filed in resporse to the PWC Commenters Suppdemental Fili ng
demonstrate that the Suppgemental Filing falled to answer many of the basic questions and
concerns that 800 MHz licensees have @ou the Consensus Plan. Both pulbic safety and nan-
pulic safety licensees continue to express rious reservations abou numerous aspeds of the
plan, including such fundamental comporents as its fundng mechanism and the manner in which
it would be implemented. The comments, in fact, indicate that rather than assuaging licensees
concens, the Supdemental Filing caused even geder concen. In sum, the Consensus Plan
remains incgpable of solving puldic safety interference, is overly complex, and is fraught with
legal infirmities. The Commisson must not adopt it.

WHEREFORE, THE PREMISES CONSIDERED, Southern LINC respedfully
requests that the Commisgon ad in the pulic interest as st forth herein.

Respedfully submitted,

/9 _Christine M. Gill
Christine M. Gill

JohnR. Delmore
McDermott, Will & Emery
600 13" Stred, N.W.
Washington, D.C. 20005
202-756-8000

Michad D. Rosenthal

Diredor of Regulatory Affairs
Southern LINC

5555Glenridge Conredor, Suite 500
Atlanta, Georgia 30342
6784431500

Attorneys for Southern LINC

Dated: February 25, 2003
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